


  
 Competition Act 2010, enacted in June 2010, came into force in 

JANUARY 2012 
 

 The importance of an effective monitoring mechanism –public and 
private sector perspective 

 

 
   Executive Summary 



Case – Price Fixing 

Liquid Crystal Display (LCD) Price Fixing Cartel 
European Commission press release 8 December 2010 
 
6 producers of LCD panels were fined a total of €648 925 
000 for operating a cartel between October 2001 and 
February 2006.  
 
“Crystal meetings“ were held: 
• agreed on prices, including price ranges and 

minimum prices 
• exchanged information on future production 

planning, capacity utilisation, pricing and other 
commercial conditions  



 
No. 

 
Manufacturer 

 
Fine (€)* 

 
Includes reduction (%) 

under the Leniency 
Notice 

 

 
1. 
 

 
Samsung 

 
0 

 
100 % 

 

 
2. 

 
LG Display 

 
215 000 000 

 
50% and "partial 

immunity" for 2006 
 

 
3. 
 

 
AU Optronics 

 
116 800 000 

 
20% 

 
4. 
 

 
Chimei InnoLux Corporation 300 000 000 

 
0% 

 
5. 

 
Chunghwa Picture Tubes 

 
9 025 000 

 

 
5% 

 
6. 
 

 
HannStar Display Corporation 

 
8 100 000 

 
0% 



Case - Bid rigging 
ACCC v CC Constructions and others (1999) 
 
The tender for the Commonwealth Office at Haymarket, 
Sydney, in 1988 led to the exposure of long-term collusive 
practices by large construction firms.  
 
Before the close of tender the industry association, the 
Australian Federation of Construction Contractors (AFCC), 
called a meeting of the four firms bidding for the contract. It 
was agreed that to enable recovery of overheads associated 
with preparing tenders the winning firm should pay the three 
losers $750 000 each, and the AFCC $1 million - ‘loser’s fees’  
 
The arrangement was exposed by a New South Wales Royal 
Commission into the construction industry.  



World-wide enforcement – 
 More than 130 countries already have competition laws 

Highest individual  
UK fine to date  

GBP122 million  
in Aug 2008 

(BA, fuel surcharges) 

Highest EU  
cartel fine to date  
EURO 1.4 billion  

in 2008  
(Car Glass manufacturer) 

Largest recent  
US cartel fine  

USD 700 million 
in 2005/06  

(DRAM semiconductor  
memory products) INTEL fine on  

abuse of dominance 
EURO 1.06 billion 

on May 2009  

Microsoft  
fined for bundling 

EURO 497 million  
in Mar 2004 and further  
EURO 899 million  
for not paying earlier  

fine in Feb 2008 



CORE : COMMITMENT  TO COMPLIANCE

1. Risk Identification 

2. Risk 
Assessment 

3. Risk Mitigation 

4. Review 

CORE 
COMMITMENT 

TO 
COMPLIANCE 

At the  core  of this process is a commitment to the compliance throughout your 
organisation. Your board and senior management must take overall responsibility for 
instilling this commitment to compliance.    



Step 1: Risk Identification 
 
Look carefully at your business and identify areas where you might risk breaking 
competition law. For example: 
 
• Do your employees have contact with your competitors at industry events or 
otherwise? 
 
• In your market, do employees move frequently between competing businesses 
and do you have people who have recently joined from competing businesses? 
 
• Do your employees seem to have information about your competitors’ prices or 
business plans? 
 
• Are your customers also your competitors? 
 
• Do you ever work in partnership with your competitors? 



Cont… 
 
•Are you entering into exclusive contracts for long periods (five years or 
more)? 
 
•Do your agreements contain joint selling and purchasing provisions with 
your competitors? 
 
•Do your agreements contain requirements to share commercially 
sensitive confidential information, or to collaborate, with your 
competitors? 
 
•Does your business impose resale restrictions on retailers that sell your 
products? 
 

•Are you a business with a large share of any of the markets in which you 
operate? 



Do’s 
 
 
ensure all relevant staff have compliance training 

 
circulate an agreed agenda 

 
keep detailed records of the discussions 

 
immediately terminate any discussion with competitors if you are 

concerned that it may violate competition law. If necessary, leave the 
meeting, and ensure the note of the meeting includes your objection 
and reason for departure 

 



Do’s 
 contact your legal department and/or external legal adviser 

immediately if: 
- you are concerned that you or someone else in the company may 

have violated competition law; or 
 

- a commercially sensitive subject (e.g. current or future prices, 
costs marketing or sales plans) has been raised by or discussed 
with competitors 

 
 understand that participation in trade association or consortium 

meetings does not provide protection from the application of 
competition law and mere presence at an anti-competitive discussion 
is sufficient to be implicated in an infringement 
 
 retain any documents, records or data which are received or 

exchanged in meetings and which may be relevant to any investigation 
or lawsuit  



Dont’s 

X discuss or exchange commercially sensitive information such as current or 
future prices, business plans, capacity, costs, revenue or marketing activities 
 

X agree to set prices at a certain level or within a general range, agree to 
minimum prices or the timing of price movements, discuss dividing up 
markets by geography or customer type, or agree to boycott or impose stricter 
conditions on suppliers, customers or other competitors  
 

X assume that a certain practice or conduct is lawful because others have done 
it in the past or because it is industry standard 
 

X use language in meetings which exaggerates your company’s market strength 
(e.g. “dominate” or “monopolise”) or which could imply competitor collusion 
or wrongdoing (e.g. “destroy after reading”) 
 

X continue with or attempt to cover up conduct which you are concerned may 
violate competition law 



Dont’s 
X discuss or exchange commercially sensitive information such as current or 

future prices, business plans, capacity, costs, revenue or marketing activities 
 

X agree to set prices at a certain level or within a general range, agree to 
minimum prices or the timing of price movements, discuss dividing up 
markets by geography or customer type, or agree to boycott or impose stricter 
conditions on suppliers, customers or other competitors  
 

X assume that a certain practice or conduct is lawful because others have done 
it in the past or because it is industry standard 
 

X use language in meetings which exaggerates your company’s market strength 
(e.g. “dominate” or “monopolise”) or which could imply competitor collusion 
or wrongdoing (e.g. “destroy after reading”) 
 

X continue with or attempt to cover up conduct which you are concerned may 
violate competition law 
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Step 2: Risk assessment 
 
Once you have identified all the areas where there is a risk your business 
might break competition law, you can then work out how serious these 
risks are: 
 
 
 
 
 
 
 
 
Businesses should consider assessing which employees are in high risk 
areas.  

Low risk 
 

Medium risk 
 

High risk 
 



Step 3: Risk mitigation 
• Set up policies, procedures and training to reduce the likelihood of the 

risks you have identified occurring 
 

• For example, if you have identified employees meeting competitors at 
conferences as being high risk, you could run training to make sure your 
teams know what they are, and are not, allowed to communicate to 
competitors about. This training could also be supported by an employee 
code of conduct 
 

• What you do will depend on the risks identified and the likelihood of the 
risk occurring. By way of example, some businesses have found the 
following measures to be helpful: 

 
   training employees in competition law 
 
   implementing an employee code of conduct policy 
 



Step 3: Risk mitigation 
 
 
   implementing a system where all contact with competitors is logged 
 
establishing a system so that employees can get advice before action 
(for example, legal advice on a contract) 
 
establishing a system for employees to report, on a confidential basis, 
any competition law concerns that they might have 

 
making sure employees tell you if they are joining a trade association or 
attending events where they might be meeting with competitors 
 



Step 4: Review 
 

 
 
Review steps 1 to 3 and your commitment to compliance regularly, to 
ensure that your business has an effective compliance culture. Some 
businesses review their compliance efforts on an annual basis, others 
review less frequently. There may be occasions when you should consider 
a review outside the regular cycle, such as when taking over another 
business or if you are subject to a competition law investigation. 



 

 
Akzo Nobel Experiences: 
Competition Law Compliance 
Manual 



 
• 2004 - The European Commission imposed fines totalling €66.34 million 

on Akzo Nobel, BASF and UCB for operating a cartel in the market for 
choline chloride,. Choline chloride, also known as vitamin B4, is used 
mainly as a feed additive for poultry and pigs, to increase growth, reduce 
mortality and improve meat quality.  
 

• 2009 - The European Commission imposed a total of € 61 120 000 fines on 
nine companies – Almamet, Donau Chemie, Ecka Granulate, Holding 
Slovenske elektrarne (for its former subsidiary TDR Metalurgija), Novácke 
chemické závody and its former parent 1.garantovaná, SKW Stahl-
Metallurgie and its former parent companies Evonik Degussa and Arques 
industries – for violating the EC Treaty’s ban on cartels and restrictive 
business practices (Article 81). Akzo Nobel also participated but was not 
fined because it revealed the existence of the cartel to the Commission. 

  



 
Review steps 1 to 3 and your commitment to compliance regularly, to 
ensure that your business has an effective compliance culture. Some 
businesses review their compliance efforts on an annual basis, others 
review less frequently. There may be occasions when you should consider 
a review outside the regular cycle, such as when taking over another 
business or if you are subject to a competition law investigation. 

Top to Down Approach: Strong and  
Clear Message 



Akza Nobel Competition Policy  



Cont… 
 

Employee who has contact with customers, suppliers or competitors or 
who attends trade association meetings or trade fairs or who has 
management responsibilities in respect of such employees must ensure: 
 
Is familiar with the fundamental principles of competition law 

 
Can identify situations where competition law issue may arise 

 
Is personally committed to achieving full compliance with Akzo Nobel  

competition law compliance policy 
 
Conduct competition law training at least once every two years 
 



Basics of Competition Law 
 

• Objectives of Competition Law  
 
• Basic Principles - Main Prohibitions 

 
• Specific Conduct – “Horizontal” and “Vertical” Relations (Relations 

with Competitors/Relations with Suppliers, Distributors and 
Customers/Abuse of Dominance/ Application of IPR Rights 
 

• Document Creation and Retention – Special Focus on emails 
 

• Trade Associations (strict mechanism) 
 Membership - need to seek consent from Legal division 
 Do’s and Don’t’s – Strict Guidelines 

 



 
 
 

When communicating, the following rules should 
be observed in order to avoid a perfectly legal 

activity looking suspect due to a poor choice of 
words: 

 
 

 
 
 

• Do not use vocabulary which could be misconstrued as suggesting 
guilty purpose, such as “please destroy/delete after reading” or “no 
copies” 

 
• Avoid power or domination vocabulary 
 



Cont… 

  
• Because the term “market ” has legal s ignif icance ( in both 
 determining if a company has a dominant position and in merger  analysis), 

it  is better to avoid references to “market” where possible. 
 
• Avoid loose or “macho” language with regard to intentions 



Cont… 
 
 
 
 
•  Exercise caution when talking about competition and prices, especially 

among competitors  
 
• Do not speculate as to the legal nature or consequences of conduct 

 
• State clearly the source of any price information (so it does not give a 

 false impression that it came from discussions with competitors) 
 

• Avoid any suggestion that an industry view has been reached on a 
particular issue (such as price levels). 



Cont... 
Matters which should never be discussed 

with competitors, at any official meeting or 
social gathering 

 
Do not have formal or informal discussions relating to: 

 
•  territorial restrictions, allocation of customers, restrictions 
 on types of products, or any other kind of market division; 

 
•  individual company prices, price changes, conditions of sale (including 
 payment terms  and periods of guarantee), price differentials, 
 discounts; 

 
•  general market conditions and general industry problems, including 

industry pricing policies or patterns, price levels, or industry  
production, capacity, or inventories (including planned or anticipated)   



Cont… 

 
• individual production or distribution costs, cost accounting formulas, 
 methods of computing costs; 

 
• individual company figures on market shares, sources of supply, 

production; 
 

• i n fo r m a t i o n  a s  t o  f u t u re  p l a n s  o f  i n d i v i d u a l  c o m p a n i e s 
 concerning technology, production, marketing and sales; and 

 
• matters relating to individual suppliers, distributors or customers. 

 



Cont… 
Trade industry statistics 

 
To be certain that it is legal to exchange industry statistics through the 
medium of a trade association, Legal Division should be contacted to 
ensure that: 
 
 
• an independent company,  or  at  the very least  a  team 
  of  trade associat ion staff  unconnected with any of  i ts 
 m e m b e rs ,  c o l l e c t s  a n d  d i s s e m i n a t e s  t h e  i n fo r m a t i o n 
 without identification of the company who submitted it; 

 
• the participants submitting their data do not disclose that 
 information to other part ic ipants,  in order to maintain 
 complete confidentiality of the individual data submitted; 

 
 



Cont… 
Trade industry statistics 

 
 
 

• the data collated and disseminated is aggregated data which does not 
allow the identification of an individual participant; and 

 
• the information relates to historic data only and does not include 

future data. 



Cont… 
Trade association meetings 

 
The following rules apply in connection with trade association meetings: 

 
• an agenda must be circulated for review in advance of the 
 meeting and Legal Division should be contacted if any doubts exist 

 
• the meeting must be attended only by the appropriate AkzoNobel 

employees 
 

• a commercial employee should not attend a technical meeting 
 

• informal commercial discussions of any kind before or after  meetings 
must be avoided as much as possible 



Cont… 

 
• accurate, detailed notes of the meeting must be taken and, in case of 

doubt, a  copy of the draft notes has to be provided to Legal Division 
 

• o b j e c t i o n s  s h o u l d  b e  m a d e  a ga i n st  a ny  d e v i a t i o n  f ro m 
 the agenda during the meeting which strays into prohibited 
 areas. Every employee must be vigilant as to what is discussed 

 
• if a competitor seeks to initiate a discussion on an improper 
 subject, objections should be made 



Powers of Competition Authorities  
 
 
•        Searches 
 

•        Compel submission of documents 
 

•        SOPs during dawn raids 
 
•        Sanctions 
 
 



Conclusion  
 
 
• Effective Compliance Programme – Internal Monitoring (Preventive)                      

Mechanism 
 
•          Reduction of Fines 
 

• Compliance Programme as a “Sword” or as a “Shield” 
 
 

 
 
 

 



 
 

Mohd Aidil Tupari 
aidil@mycc.gov.my 

 
 

Strategic Planning and International Affairs Division 
Malaysia Competition Commission (MyCC)  

  
 
 

mailto:aidiltupari@kpdnkk.gov.my�
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